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Foreword

In Sri Lanka, access to justice through the country’s overburdened court system remains out of reach
for most citizens. Community Mediation Boards, first established in 1990, provide a crucial avenue
for Sri Lankans to resolve individual, family, and community disputes in a timely and affordable way.
Community Mediation Boards, administered by the Ministry of Justice, is a hybrid justice system
that is state-coordinated, but community-implemented. The Asia Foundation has worked with the
Ministry of Justice since the 1960s on a variety of initiatives to advance citizens’ access to justice and
has supported Community Mediation Boards since their inception in 1990. The Foundation has been
involved since then in creating and strengthening the technical capacity of mediation trainers and the
mediators themselves. The Foundation has been supporting the Ministry of Justice in implementing
Community Mediation Boards island-wide, as well as more recent extension to the post-conflict
Northern and Eastern provinces.With 329 boards and over 8,000 mediators across the country, the
number of disputes has been steadily rising, with an average of 200,000 recorded in recent years.

As part of efforts to improve the quality and efficiency of the Community Mediation Boards
programme, the Foundation has also supported the Ministry of Justice to raise awareness about
the boards among key stakeholders and strengthen institutional linkages with the boards; increase
women'’s representation across Community Mediation Boards; provide specialised mediation skills
training to address financial disputes; and improve the programme’s overall monitoring and evaluation
system as part of efforts to support evidence-based decision making within the Ministry of Justice
and the Mediation Boards Commission. With Community Mediation Boards established in all Divisional
Secretariats across the country, the Foundation is now supporting the Ministry of Justice and the
Mediation Boards Commission to establish special Mediation Boards to address land disputes.

As such, the Community Mediation Boards play an important role as an accessible, almost cost-free and
appropriate means of resolving disputes at the grassroots level. Though not established exclusively to
serve the poorer sections of society, the Community Mediation Boards serve as an accessible means
of justice to those living in poverty. Given its own mandate and interest in poverty and the multi-
dimensional ways of its manifestation, CEPA is pleased that The Asia Foundation commissioned CEPA
to carry out this study which sheds a great deal of light on its attempts to understand poverty in a
post-war context in the Northern Province of Sri Lanka. CEPA hopes that the findings of the study will
trigger a vibrant discussion amongst policy makers, institutions related to the Community Mediation
Boards and the general public.

Udan Fernando, Ph.D
Executive Director
Centre for Poverty Analysis (CEPA)
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Executive Summary

While Community Mediation Boards have a long history in Sri Lanka, dating back to 1990, the
establishment of these boards in the Northern Province was relatively recent, with the first Community
Mediation Board being set up in Jaffna in 2006. However, since then, Community Mediation Boards
have been established in all the Divisional Secretariats in the Northern Province, with the most recent
being Thunnukkai division in Mullaitivu district which was established in 2014. At present there are
329 Community Mediation Boards in operation in the country, covering all the divisional secretariats.
While studies have been carried out over the years on the impact of Community Mediation Boards on
dispute resolution, social harmony, role in resolving cases of domestic violence and a comprehensive
survey conducted in 2011 which studied the impact and outcomes of Community Mediation Boards,
there was a gap in terms of trying to understand the type of justice that is expected and perceived
to be delivered by the Community Mediation Boards from the point of view of the disputants as an
inductive analysis. The Asia Foundation, a supporter of setting up Community Mediation Boards in the
Northern Province, approached the Centre for Poverty Analysis to carry out this study to fill the gap
identified above.

The overall aim of the study is to understand how those who access Community Mediation Boards
perceive and experience Community Mediation Boards in the Northern Province. The study specifically
looked at disputants’ expectations of Community Mediation Boards, factors that explain disputants’
satisfaction or dissatisfaction of the mediation processes and outcomes and who accesses Community
Mediation Boards in the Northern Province. An in-depth, qualitative methodology was used, given
the desire for an inductive, ground-up approach. The sampling process was unique when it comes
to the study of Community Mediation Boards in Sri Lanka in that the purposively selected sample
of respondents was obtained without consulting the Community Mediation Board members or their
records. Instead, government administrative officers and community based organisation members
were consulted to obtain the sample. The study employed semi-structured questionnaires during
informal interviews to collect the data from a sample of 46 disputants from the divisional secretariat
divisions of Jaffna, Nallur, Kayts in Jaffna district, Maritime Pattu and Thunukkai in Mullaitivu district
and Mannar division in Mannar district. The data collection was carried out during July-Augst 2015.

Main Findings

The study shows that experiences and expectations of Community Mediation Boards are coloured
by people’s past associations with mediation or informal justice processes in the area. Second, the
knowledge of and experience with the formal justice mechanisms also shape their expectations towards
Community Mediation Boards. Third, perceptions and expectations of the Community Mediation
Boards are not static; they change as the engagement during the mediation process advances and
they shift in keeping with changing perceptions of the dispute itself.

Disputants tend to attribute characteristics of both the formal and non-formal justice mechanisms
to Community Mediation Boards. Further, from the point of view of the disputants, the distinction
between the formal and non-formal mechanisms is blurred. This blurring of distinction translates
into expectations of both formal and non-formal processes and outcomes from Community Mediation
Boards. Further, disputants’ satisfaction levels are also influenced by the dual expectations that they
have of Community Mediation Boards.

Community Mediation Boards in Sri Lanka use interest based mediation principles where reaching
a mutually acceptable solution is the basis for the negotiation process. They are not mandated to
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pass legally binding decisions or settlements. Passing judgments and settlements that are not legally
binding but rather mutually agreed upon seem to create mixed reactions within disputants with
regard to Community Mediation Boards. On the one hand, disputants clearly appreciated the in-depth
discussions prior to reaching a settlement and the space given to them to air their views. On the other
hand, the fact that the settlements are not legally binding creates a perception among the disputants
that the settlements and the decision making process do not carry the ‘weight’ or authority that they
expect of a dispute resolution mechanism.

The study clearly shows that regardless of the outcome, disputants appreciate the process that
is followed. These process related factors include being listened to, use of local languages, being
given the space to talk and being respected. These factors brought some level of satisfaction and
created favourable impressions towards Community Mediation Boards. While those who do approach
Community Mediation Boards have clear expectations of a just settlement, these settlements reached
are not always reflective of what they may have gained from the mediation process. Hence, while
mediators may perceive success in terms of the number of settlements, disputants’ perception of
outcomes is linked to how the mediation process took place.

The fact that the mediators and disputants as well as the processes followed by Community Mediation
Boards are embedded within the same social fabric creates both positive and negative impacts.
Given that mediators are chosen from within the community they can be expected to have a good
understanding of local realities and socio-cultural nuances and in general disputants, and both men and
women, clearly felt comfortable in dealing with these individuals. However, the social embeddedness of
Community Mediation Boards can also mean that the powerful within the community—mediators and
disputants alike—may impose themselves thus subverting the very spirit and purpose of community-
based mediation. The groups that can be impacted most adversely by these power imbalances could
be women and both men and women from lower socio-economic levels. Further, accountability to
the community can also translate into mediators going beyond their mandate and reach ‘forced
settlement’ in attempting to ‘prove success’ by using the number of settlements as an indicator of
performance.

Satisfaction with Community Mediation Boards

Bias: Many respondents questioned the legitimacy of the formal justice mechanisms, based on
allegations of corruption, discrimination and bias. This, in turn, plays a role in shaping people’s
perceptions of Community Mediation Boards. In general, Community Mediation Boards appear to be
perceived as relatively less biased and uncorrupt. However, the ethnicity, gender, age, class and caste
of the mediators may affect the levels of satisfaction if the mediators are seen to be biased in their
treatment towards other identity groups.

Cost: In general, Community Mediation Boards were seen to be less costly compared to the formal
mechanisms. In our analysis, even though some disputants from lower income categories, such as
daily wage labourers, maintained that the economically better off prefer the courts over Community
Mediation Boards, the data suggests that irrespective of socio-economic background there was a
preference for mediation.

Time: Compared to the formal justice system, Community Mediation Boards act faster in settling the
disputes. However, specific cases such as land related disputes were perceived to take longer to settle
given the complicated nature of the type of the case.

Language: The ability to use the Tamil language in Community Mediation Boards, as opposed to
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the formal justice system, where it still remains a challenge, was a significant factor that makes
Community Mediation Boards attractive to resolve disputes.

Depth of discussion: Generally people have positive experiences with regard to the depth of discussion
taking place during the mediation process. They are satisfied with the level of inquiry. In their opinion,
sufficient time is given to both disputing parties to talk about and explain their grievances.

The depth of discussion in relation to financial disputes show a variance depending on the parties
involved. Community Mediation Boards across the three districts studied deal with a large number
of different types of financial disputes ranging from informal transactions involving individuals or
collectives (such as savings and loan groups) to formal bank loans. The data show that there is an
inconsistency between how person to person transactions and person to bank transactions are being
handled by the Community Mediation Boards.

Accessing Community Mediation Boards in the Northern Province

Unarguably, their accessibility, proximity and relatively lower costs and simpler procedures have
resulted in a number of people in the Northern Province bringing their disputes to Community
Mediation Boards. Not all the disputants approach Community Mediation Boards by choice or with a
clear expectation of outcomes. Some disputants are referred to Community Mediation Boards by the
police or courts while others approach them to explore the possibilities of a settlement and yet others
because they believe it to be relatively inexpensive.

In terms of social groups that tend to use Community Mediation Boards, our analysis somewhat
opposes the contention that the poor access them most often to resolve their disputes, for local
power-holders like financial institutions are increasingly using the Community Mediation Boards to
re-negotiate loan settlement terms. Further, social networks and standing play an important role in
determining the nature of access individual disputants have to Community Mediation Boards.

In general, women seem to prefer accessing Community Mediation Boards for disputes that concern
them including domestic violence cases. However, the fact that Community Mediation Boards are
not mandated to provide follow up or counselling services are seen by actors working on women's
issues as a weakness of the Community Mediation Boards. Further, the possibility of reifying social
and cultural norms and beliefs by the mediators raise the need to rethink the handling of domestic
violence cases by Community Mediation Boards.
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1990410 e (BHelelBHCH, Eevmiend euFsoTBHled LOd HEWIL HTEUIDTES FUPHTUI LDHIH VS FNLIG6T SUImhid)
QAUBSTOID QI LOTETMHBH0 RNFFmUBNH CHTBBL W Diemienod STVHHBGHFWSTGL. (PHEOTOUH FULPSHTU
WHHWeNd Feouwrengd 200640 DUeWIH  WTPLILITETSHSH60 UTDLINSSUULL G SHHSTID DAl BHEH eIl
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QUbFHIOTONHIL 651 1006  Djewienioulsd 2014 b SEIged  (LPsLEMEVGHSHR| el L Hlemibstul  LyCsasHde0
SIlssUUl LGl SBOUTH BT Igsd Dimaibdl LTCss GFwevsll Lflaysemenud o 6TemLSSWSHTE 329 FULpSHTU
HHUWVSH FLSET RUIKIES QIBBIOBT. (LPTWILITHHMeNSH HIHHD, FUPH @BMIND, 6L B CU6T(LPNBHM6TS
BHTHFH MOGHH6V 6I6ILIF 60 BFFUPHTUI 1DHEHUINOSH FeDLIB6NSH LIS BBID HTHHHIHMT U16)] QFUIoIHBHTH
Uev pUle)dh SBeNBDH6T LOBBID 20110 DEWIQed FUPSHTU DHHIVSH FeNLSNSH HTHHLD LOBBID een61Te)sHemerT
sBuUsBaTen elflouren Ui eleiLien GoBO&TeTOTILIL L GUITHID, @ 2 UWISHSHBI(WmB UIeNTS L6wTdhEHTTTHTH]
uGSLOHHEH  CHTHEGIOUTHI FUPSHTU DHHUWIEVG FeMLIHENTED ABBINISBE 6IHTUTTHSUILBGSEB  ellensrneailens
SbHICETTET  (LBUBMBUID WL CaueNWITey o 6iTenenl  EeMBISTEILILL B6ToNgl. Il LOTHT6EH 60
FUPHTU  DHHUINVSH FENLIHMET DHIOLILIGHD HHIMIPLIL] allpBISLl pFul iemioli] G@sv  G)emmigmemriil L
BeoL_Geueiluflenst BIFlILOISBETS QIDBINID UJTUIFF BleneolibH e DigmIdUIF.

QL  LOTHTEMHEH0 FUPHTL  DHHUIVSH FenLbend CFemeussmen  GLBBISHOCHTETENTSIIQUINTHT  QRFSF(IPSHTU
HHUWVSH  FenLIHMeT  sielauTy  CHTH@GS B  BHBID  DiEielddlemeany seigemer  LflhgHiosmeianGs
Qeuaumuielengdl (P SeVEBETGD. FUWSHTW  HHUI0s FnUSTMLLOGBHSH LNWSESHSTTTHNS  6T1HTUTTLILIEHSHET,
WwHHUWNSH CFUBLTHSHT WBBID elensTea)ssl GHTLIUTES e HTITaend SHmid OBBIdD S ®ILH  BBID
QL  IDTHTMHH6D FUPHTU  DHFHUIeNSH FLIBHM6T QUBBISHOHTETLATHT  COHTLIUTE GUILUUTES SoHHBensd
CuBsTeteniul L. @® 2 WssHspenpuleorear  gliLmL.  SigmiGpenpulensr  Ceueilg  LPLOTETESHT(H
uempl  GaFwen(pemnp LWSTUGSSUILL L &I orHflF CFweiwenp Seomiemaullsd FUSHTUW DGHHUIVSH FnLIGETH
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SIQLILIENL_UN6VTET DIGMIOLIL|EHH6TSHI DBIHHHMTHNH DBe0TFmend6N THflenuill QUBBIGECETsTaIS0 GBI L 6.
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Crafilumengl 2015 S UeWI{H 23Pem60 — BV OTHBIG6MED CLoBGBTeTemiILL L .
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LpBapamiserlled 2 616 DHHUIVSH DI6V6VSHI (POIBEFTIT HAF OQFWIGT(LPENBHEPHL 6T LDHH6T BT HHH HLHSD
BTV 2 _BYHONeITed HHUWENSH  FMLIHEHL T  DIILINEISST  OBHBID — SuBBIeIBHSTE  THITUTLILEHHET
QLo@mInl_ LU BeTeNOB6ILIMmS BHBend ST BB, BTN ToISHTH (PBEFTT B QuIfpeBEsT LBBlWw Sinsley
OBBID SDIDILINRISEHLD FUPHTU DHHUIVSH FMLIB6T QHTLIUTE LDSHH6NHI 6THITLITTLISDMENT 2 (HEUT G 65N360.
APIBTAUSHTE FUPHTU DHHUIVSH FenLIB6T OHTLFUTEN CHTHEGHBEBD HIDG! THTFUTTLILSSHEBHLD [Hlen6e0UITETH606V.
OTETES  W0HHWeNgd  OFweipsnpule  Gursl  Sieujsented  (pJeiur®h  CrHTHBUILBID  lHHHIL 65T  DieITH6NS
CBTHEHHEDHID 6THTUTTHMBEHEHLD DT X385 651360

L6001 @ HMTTTH6IT (LPsHBEFTT OBMILD (LPEOBETIT HAHL GUITAS(LPEHBEHETH] LISTILIHN6T FLPSHTUI LDHEHUIVSH FeDLISBEHSE
o flweeurs CrréHadHamevliLBBlemeny. Guwsid Llems@HTIsens SHHHembHH Deujsefenlulsd (BT
wBoId  wepsTym  GurpsiwenpaeilenLwimer  elbaSungd  LflbaiesmsTeniiLL alsvensubulsiLig  OghsemeuTalsimsal.
QeualSAWTFD Ll HHIOSTETETILIL TENLOWITENS! (LPeRBET] LOBBID (WedBFTIT CFWIaT(LenBSHT BMILD ellensITe)ydemnsiT
FUPSHTW OSHH WG FenUSMLLOBHS THTUTTLILIGme 6llenemeuTdalujeiongl. Gsvd Llenrd@STITseng SHlmLg
WL LRISEHD dnl FUPSHTU HFHWeng FenusemLmhd Seuel® Lfley erglFiumylibsenenuid Camenioha@LD
QUETIIEIID QFLMUTHEGHF OFVISHHUIGTETGHI.
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CuFFAITTHMBHF OF WIETT(LPNBHMET SlQLILIDL UITE CHTant(HeiTen dhemmibellsd EevmensUTaVISTEN F(LPSHTUI D&HFUIeTVS
FMUBHET  QMHOUBHECBETMHOUT  JBBIGCETETNHIQUI  HFEIHMENT DML AIOHTLIHND B DlLILIEnL UTe0T6dr
GamlLmBEemen LWETLBSHSHIS OB, DISUTH6NMTE0 UPRISLILIBID HTe b6l FU L HHBESL LIeDenibhHemallisuen. &F(LpaTUl
WHF WG FenLHMEL QUTHHS L1960 FLL HBHI 60 LlenembHITeh eTed @HIHECBTH] 2 L 6iiibHaslenms
BHBEHD  HIULBEHD LNWSHSHBTITHEH6T HVHDH @ HTHEHHHmend 2 HauTd@Gad STLLLILL BeTendl. @
UBl L@ SHTITHeT HIesenen  Denl Wi(psiien] ComOsTeeniuBd QPOmeT  &H60bHINTUITL 60HM6NMULID  HLOGI
BHHHHIHHMET (LPGTDILILIGHBE MPBIBILIBSB FhHTUILIMKSMEMUID GeuailliLenL wimssll Lmym (Haleimssny. oMILIBLD
SHINB6T  FLL GBI 60T LNeneurdbBLILLL $H6060 6T6DID  2_emrenowmedl @HaHTey OB@ID  &SForend  GoBosTsiTEnLD
QEFWISTLPEMBUITENSI HTD 6IEHTUTTHGID @ GLTHed e QUIEmBUIBEGIWL ‘HarsSmar DIVe0E! I BT s H e
CBTeRIL H6060 6D GBTHSemenud Llewib@&HHTITH6lmLuled 2 HauTdEG:d 6.
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OpeMaurs &L 19HESTL HHBEH. CFweT(penB OHTLJuTenr Sryenisst CFalodBdHdHs0, 2 6Ten] GComal Luwesurd,
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Sl eBLBSHIUIGTENHIL 68T HH TS FemLIG6T ST @ NHLLIGSSHNUID eJBLIBSHS U660, FUPSHTU
SHHUINVSH FDLIGMET DeMIBWITHT @ OHelleuren HyCeumsimibsten HFUTTHmBUNsnen CHBTaniBeien i6H
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Wrgduediiugdlsvenso.  Gogvid, WHHwervsHTHEsen  CUBLBIGGETeTEMILL L  STeysefler slemenldambsBaBL SO
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BoBOST6TEMILIL L &I 6TTUSHIL 65T EenemibHHTH 26116,

SHHWVSHTH6M, Llewid@&HHTITHen D8k Gumed FUpHTW WHHUIewd FenLseaTeargs CFwBuTBoseT earLen @6r Fepsd
QUMEVWISHIDLILTENIET 2 6iT6men 6IenID 2 6wTewloWITendl BB BBID 6THTIOMBUITET HTHERIHN6N 2 (HEUTHEHH MBS,
HgH 6sH FWHTWSHSHMHHH HHUWVSHTH6T  QHFleyCFuiutl Lenoulearmsd GSalJHsel 2 6lEn] 2 6menlo
BlemeVEDLOEET OBMID FepSH-FHOTFFTT il Wmisemed Fmbsd Ufbaiemyalemnsrds Oomem(BeTensnlo 61a\TLTToHSLILL 60D
GTOTUGIL 60T  QUITHIONTS L6001 SHBHTITH6T, UWHEHLD OLITHEHLD  RBHLITHEHL 6T  QFWis(LpenmHerien Gurg
Caenaflwiors 2 ewuihaHer]. MmHbHTID FpsdHaaIeTai(Bhahl 2 HEUTE FIPSHTUI DSHFHUIEVG FenLISH6IT 6Tanlld GuITg)
FUPSHTWLSHHWI6T 6UEJENIOUITES 2 6iTem — LHHUITVSHTHT DHBH GUTeL LNewIb@GHHTITH6N - FUPSHTU SfgliLienL ullevmes
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] FoL06IeNIoE6NMTe0 QURSHID QLIEHTH6T OBXID ST FepsH-GUTHOTTHTT 0L L BIH6ITEVIGTEN SLemie@EhlD GlLI6wT e EHLD
UTHSBLILL HFnlgll G(pHE6NTe]. Gosuld FLpSHTWSHS NS QUTDBILILEDLDOWITRIHI  HLOFH ABBIHSHUTET SFHLIQUITS
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FUPSHTU LOSHIHMSES FOLSNT LOHTET FH(HLIS)

USSFSMIL: 60 UevelllILmenyasend (peuBaFTy b FULmseMer e Cuorgg, Coupum® STLluLed LoBmID
UBSHFFTIL CHTLIUTe GBBRIGeT QHTLjurs Gseiell srapliieny. Qg FUPHTU DHHUINVSH FeMLIGET LEHT6
&HEHNH  CHTHH M  QlQaIMOLILSTS 2 6TeNF. CQUISHIOITS FUPHTU  OHHUWENSH FenLHeT QLI L enallsd
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Gpyd: (peomET] BHH CHTGHHBEBL6T QUG CUTH FUPHTUI WHHWENEH FenLssll Llenib@GHomennd &L

alenyaurs OFWBLGSSIBaT. QHbSHTOID FIDLIOIHIGNS FobHeorer Herenoullsnenll CUTBIHS SHrewi GFHTLTLIT6T
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Qum: weopaTy BHH CHTGHHHeMs0 QeTemId @ FouTeord 2 6i6m SO GOTPL  LWSTUTLTEE ] F(LPSHTU
&S WeNd FenLisellsd SUIsVIoTs EMHbHMOWITEISHI (LPTeRTLT(HEHMENSH HTHHIHHEHTETNSHBE FUPSHTUI OSHHUIEVS
FemLH6T SHILILIGaIF6D GBI HHdBd @ STTNILTS DEDIDHHIHI.

BHEVHSHIMTUITL 60601 SLIPID: GG lervd CFwsiipenpaeilen CUTg GBOSTETETILIL L SLLPIOTET  HEVHEHIENTUITL 60H6T
OHTLIUTE  QUTHINTH DHHET 2 L ILUTLT6N  DeDILIBIGHN6TS BTN HbHemT. AeUTHeT  eNFTyenemntulerg
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FOLSHET HMBLTH6T LOBHBILD GH(pSHenend OsTemilsred (CFO0L OBBID SL6T GUpHHsT QUTEIB) (LPeNBEFTFT
CETBHH60  aUMhIB6OHIBHSH  (POBEFT] mdd  SLarssl  suenyuilsviomer  LsOGouml  suenswTer  Hla &y
Lemréb@BHendl  OLIHLOETEIENeT  MEBUITEIIHHFHE. BLITHETMLWITET CBTHHEBHE QITHIB60H6T OBMID  HLITHEHHEHD
AMIFHEHEHHD Qe Uleomen OBTHHBE0 QIMHIGEOH6T  DHFH VS FNLIHEITD  6T6UMTHI  6DEBWTENTLILIHE SImes
LD @ QFHTLJFFAUBB Hetend SHTMLILIGUSTES HI6| ST (BB GBS

AIL LOTHTERTSH BV FUPSHTUW DS HZ MG FOUEATH CFamasamaril GLMmIEG\ST ST aT sy

FUPSHTU DGHH WIS FMLIB6NSH BFemalsemenll CQUBBIGECHETETNGIMQUIGSTS 2 6N, DHBED 2 6T6NMeniD LBMID
QUL Lenalled Gemmhad 0Feve| WBBID eeful CFWeT(LPsNBESSIT 6T6iLIe 2 6wienoullsd UL LOTHTIISHEH60 GILIHLO6TE)
0&B6T HIDG! LITIHGHHM6NT FUPHTU LDGHFH e0SH FenLBEHDHE BTG auHaslene QUGID alenemeursdalulsiongl.
LewIdb@GHHMITH6T Diensiialhld OHfley QFuishl Sisvevd @ OHeiauTer alensnalenst eTEHTLTTSHEH FUPSHTU DSHEH WV,
FMLBMET DaWIGHaIZHe0emev. Flov Llewid@&HHTITHeT CUTeIFT] Dis0evdH B LOMIBRIGETITE0 FUPHTUI LDHIHUITVSH
FMUBOT &L I9HBTLIUL (B aIMHSSIBHILST  oBpId Fevf SHIalbehs@Gu  FrHAnidenst  SpyTuid  Gpmaalsd
SIS 65T Seiienid Fevi QUL L eneilsd @WIG CFeva] &HemBE| 6160 HIDLIIGHTED  6)([H3S 636

FUPHTU  DHHUWI0H FOLSMET LWLTLIBSHS NeDendeiB Fepd GUpHH6T CHTLIUTE SHHID Burgl 6ng)
u@LUTe] eupfiul 1HHCM Hog LlewbGHEmend SHIUUSBETS DHHD DIUBDDB GGV  6TEILIGHEN6
QM eHIHe0 aHTEBAMH. DHHSTOID HFH HoeuemhssT CUTEB 2 6Ten] DAHSETID CaTarbLT] S
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FLIHMOML  LWeTLBHSHISemer. Goeid 1Nenidb@&GH@G Wl SHefbLTHeT FIPHTU 1DGHHUIVSH FMLIGHMET DeDL [H
QETeTaIg TIRITN] 6T6TLIGHMEE HTOTNLILIGH Fipsd eImeLWIMIOLILHEH6IT LOBBID FAPHHH 0 DUTHENHI HenevlILIT{H
GTEOTLISN (LB EIWI LG 6185 a5 emme.
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mBWTEMILL 6060 ewI(Bld FpdHdsas Gouswngws GHemeuuiener erapliLiujeimeng.
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1. Introduction

Community-based mediation in Sri Lanka has a long history. It is often traced back in popular history
to pre-colonial village councils or Gam Sabhas. Although mechanisms approximating these councils
continued to function throughout the Portuguese and Dutch colonial rule, they became largely defunct
during the British rule. If the enactment of the Village Communities Ordinance in 1871 by the British
marked their colonial reconstitution, the Rural Courts Ordinance of 1945 laid the foundation for post-
colonial attempts to reactivate community-centric mediation, particularly through the replacement of
rural courts by Conciliation Boards (Gunawardana, 2011).

The sustained colonial and post-colonial interest in incorporating community-based dispute resolution
mechanisms in Sri Lanka eventually led to the enactment of the Mediation Boards Act of 1988 and the
coming into being of Community Mediation Boards. Today there are 329 Community Mediation Boards
in Sri Lanka, one in every Divisional Secretariat (for a more detailed overview of history in this respect
see Gunawardana, 2011 and Alexander, 2001).

With the setting up of the Jaffna Divisional Secretary level Community Mediation Board in January
2006, Community Mediation Boards were extended to the Northern Province. At present 32 Community
Mediation Boards operate in the Northern Province covering every Divisional Secretariat in the Northern
Province with the ones in Mullaitivu being the most recently constituted. The Community Mediation
Boards in the Northern Province are at different stages of evolution and the study found that in
general, in terms of access and awareness, the longer standing boards perform better.

Apart from accessing the formal justice mechanisms, such as the judiciary and the police, the study
found that people in the Northern Province reach out to Grama Niladharis (GN), military officials,
religious and community leaders as well as Civil Protection Committees (CPCs) to facilitate dispute
resolution. The CPCs set up by the civil society with the Police have a history of being rooted in
security operations during the war, and comprise ‘key’ people in the community such as the President
of the Women’s Rural Development Societies/Rural Development Societies (WRDS/RDS), school
principals, and police officials. This study found that military personnel stationed or operating in the
area, often not in uniform, intervened in civilian matters. They are also mobilised by certain segments
in the community who leverage the power and fear of the military to facilitate dispute resolution. A
deeper analysis and understanding of these phenomena and forms of dispute resolution are beyond
the scope of this current study and remain a gap, especially in the post-war context in the Northern
Province.

The Community Mediation Boards in the Northern Province function within a political economic and
social context shaped by war, militarisation, displacement and numerous other related problems.
For instance, what could be termed as a large scale housing crisis is taking place. According to
UNHABITAT! 143,268 houses are considered ‘damaged’ in the Northern Province. The lack of secure
and remunerative employment and livelihoods that has also precipitated high levels of indebtedness,
poses further challenges for war-affected families.

A recent study conducted by the Centre for Poverty Analysis (CEPA) notes that 86% of the surveyed
households in the districts of Kilinochchi, Mullaitivu and Jaffna are in debt (Romeshun, Gunasekara
& Munas, 2014). Of the surveyed households, 50% indicated that they are unable to repay their
loans with 70% of them indicating that their household income is insufficient to enable repayment
(ibid.). Further, there is a 600% rise in the density of lending institutions per square kilometre in the

1 UNHABITAT, 2013.Conflict Damaged Housing Programme, Commitment and Progress Review as at 30th June 2013
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Northern Province and easy access to microfinance for micro and small enterprises (MSEs) (Central
Bank of Sri Lanka, 2013). Both lenders and borrowers are approaching Community Mediation Boards
to resolve financial or loan related disputes.

Another significant legacy of the war is conflicts and disputes pertaining to land. Many people lost
deeds and other proof of ownership while many others lost possession because of prolonged forced
absences, and this led to disputes over ownership on their return. Such land related disputes are
amongst those commonly brought before Community Mediation Boards.

Many respondents identified for this study also noted that another set of disputes increasingly coming
before Community Mediation Boards in the North are those linked with women, especially violence
against women. The respondents were of the opinion that the types of issues women face have
changed with the end of the war. While harassment and the use of alcohol by men and resultant
negative impacts on women were the main problems that women faced earlier, at present, extra
marital affairs, drug abuse and sexual torture were named as serious problems that women face.
Some respondents attributed this change to a sense of social upheaval and erosion of social morality
in a post-war context. The implications of Community Mediation Boards dealing with issues such as
violence against women, are discussed at length further below.
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2. Methodology

2.1 Research Questions

Community Mediation Boards, as hybrid local level dispute resolution mechanisms constituted under
the auspices of the state and run by community members, are a relatively recent phenomenon in the
Northern Province. Given that the Northern Province is currently in a state of transition from a state of
war (post-2009), and experiencing multiple and complex economic, social and political changes that
invariably affect community dynamics, the research questions and the methodology accommodated
the contextual complexity embedded in the Province. The main research question guiding this study
was: How do those who access Community Mediation Boards perceive and experience Community
Mediation Boards in the Northern Province?

The study expanded on the main research question with three sub-research questions:
1. What are people’s expectations of Community Mediation Boards with regard to dispute resolution?

The study assumed that people’s perceptions of Community Mediation Boards are largely shaped
by their expectations regarding the nature of justice sought from Community Mediation Boards.
The extent to which a given Community Mediation Board resolves a dispute, as subjectively
assessed by the disputing parties throughout the mediation process, would determine whether
or not their expectations were met. This question explored what people expect of Community
Mediation Boards in terms of resolving their own dispute(s).

2. What factors explain people’s satisfaction/dissatisfaction with the mediation process and outcome?

Satisfaction or dissatisfaction with Community Mediation Boards is contingent on people’s
expectations of ‘justice’ as well as their experiences and perceptions of ‘processes’ and ‘outcomes’.
This sub-research question assumes that conceptualisations of ‘process’ and ‘outcome’ may be
derived inductively based on perceptions of the disputing parties.

3. Who accesses mediation boards?

Given that Community Mediation Boards are a relatively new mechanism in the Northern Province,
in comparison to other parts of Sri Lanka where they have existed since 1990, it was important to
understand the ascribed status of disputant users, which is defined by socio-economic factors such
as ethnicity, class, gender and caste. These factors play a role in shaping people’s expectations
and also their satisfaction levels in relation to the Community Mediation Boards.

2.2 Approach and Sample

Given the objective of adopting an inductive, ground-up approach, the study opted for a qualitative
approach, focusing on a limited sample of purposively selected cases and disputants. A secondary
literature review was conducted to get a broader understanding of the concepts used in the study.
However, rather than following hypotheses derived from this review, the study used an exploratory
approach, with the literature mainly informing the analysis and interpretation of data.

The sampling criteria were derived from the experience and expectations of TAF and CEPA's past
experience of working in the Northern Province and were fine-tuned following the initial scoping
visit that the CEPA staff members carried out and a consultation with TAF team members following
the field visit. In order to guard against bias, the sample did not include mediators or chairpersons
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of Community Mediation Boards or mediator trainers attached to the Ministry of Justice, and neither
were any of them involved in the selection of respondents.

Further, as the figure below illustrates, the sampling process incorporated different data sources
such as statistical handbooks, different levels of government officials, key figures at the community
level and representatives from non-government agencies in order to triangulate the data. Following
the initial field visit and subsequent discussion with TAF, the study team felt that consulting with an
organisation such as Women in Need which works specifically on women’s issues would strengthen
the sample identification process, especially with respect to including disputes involving domestic
violence that are directed towards Community Mediation Boards.

Figure 1: Sampling Matrix

D S t = t e CMB established time L
: X Statistical
l S r I C e Ethnic Homogeneity Handbook

* Distance from town centre
¢ Gender composition of CMB
¢ Ethnic Homogeneity

¢ Number of cases handled by CMBs
o Types of cases handled by CMBs GNs
* Types of disputes reported in the comnunity cicr){orfﬂce
* Main livelihoods e
¢ Ethnic Homogeneity

The purposive sampling process took place at three main levels, District, Divisional Secretariat
(DS) and Grama Niladhari (GN) division, using different criteria at each level. Based on experience
from previous studies and literature, it was assumed that these criteria were sufficient to capture
a range of mediation experiences. At the district level, the aim was to capture a mix of Community
Mediation Boards that had been in operation for varying lengths of time and ensure representation
from both ethnically homogenous and heterogeneous (wherever possible) districts. At the DS level,
the criteria were: distance from the district town centre, gender composition of the boards, and ethnic
homogeneity. At the GN level, criteria such as number and types of cases handled by Community
Mediation Boards, types of disputes reported as well as variations in livelihood and ethnic background
(wherever possible) of disputants were used.
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Table 1: Final sample by district, DS division and GN division

District level DS level GN level
Jaffna Jaffna Navanthurai,
Analatheevu, Ariyalai,
Kayts Kolombuthurai
Nallur
Mannar Mannar Eluthoor, Thaalvupadu,
Thalaimannar South
Mullaitivu Maritime Pattu | Hijrapuram, Theeththakarai
Thunukkai Mallawi, Thirunagar, Yogapuram Central

The sample comprised a total of 46 respondents, of which 26 were women, drawn up from six
DS divisions in three districts as shown in the tables below. The research tools included informal
conversations, semi-structured questionnaires, and one group discussion with Women in Need in
Jaffna and participant observations.

Table 2: Disputants by location and sex

District Location - DS | Number Sex
Male Female
Mannar Mannar 14 04 10
Jaffna Kayts 09 06 03
Jaffna Jaffna 06 04 02
Mullaitivu Thunukkai 10 04 06
Mullaitivu Maritime Pattu 05 02 03
Jaffna Nallur 02 00 02
Total 46 20 26
Table 3: Type of case by district
Type of Issue Mannar |Jaffna |Mullaitivu | Total
Seettu 04 01 00 05
Land 03 01 05 09
Cash 04 08 06 18
Boundary 02 01 00 03
Assault 00 01 00 01
Business 00 02 00 02
Domestic violence 00 03 02 05
Multiple 01 00 01 02
Total 14 17 14 45
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4. Community Mediation Boards in the Northern Province
4.1 Characteristics of Community Mediation Boards in the Northern Province

Attempts to define the ‘formal’ and ‘informal’ justice systems are always fraught with the dilemma
of having a character that is local in its orientation but at the same time of being able to address
a very broad and complex range of disputes and issues brought before it (UN Women, UNICEF
and UNDP, 2009). For the purposes of this study, mechanisms outside the state, such as the law
enforcement authorities and the judiciary, are recognised as informal mechanisms. While IJS vary in
their degree of formality (ibid), Community Mediation Boards in Sri Lanka have been characterised as
an alternative form of dispute resolution (The Asia Foundation, 2012), which technically renders them
an informal justice mechanism. However, in reality, especially from the point of view of the disputants,
Community Mediation Boards in Sri Lanka embody characteristics of both the formal and the non-
formal mechanisms as shown by the table below (Table 4).

The study shows that disputants tend to attribute characteristics of both the formal and non-formal
justice mechanisms to Community Mediation Boards. Further, from the point of view of the disputants,
the distinction between the formal and informal mechanisms is blurred. This blurring is a result of their
own thinking and experience with the two types of mechanisms and is further complicated by the fact
that in most instances, the disputants have accessed or are accessing both types of mechanisms in
their search for a suitable forum.

Literature suggests that characteristics such as “legal or normative framework, state recognition,
appointment and interaction, control and accountability mechanisms, and systems of monitoring and
supervision, including the maintenance of case records and the implementation of referral procedures”
(UN Women, UNICEF and UNDP, 2009, p. 8) determine the (in)formality of justice mechanisms. Apart
from these, respondents in the current study identified other characteristics that help understand how
Community Mediation Boards are positioned by them on the formal-informal spectrum. These include
the setting and the procedures adopted as well as identities or social standing of the mediators. For
example, a retired senior government functionary acting as a mediator tended to add to the aura
of formality to the Community Mediation Boards. This blurring of distinction between formal and
informal mechanisms influences the expectations and satisfaction levels of disputants in relation to
Community Mediation Boards as discussed below.
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Table 4: Disputants’ perceptions of formal and non-formal characteristics of Community
Mediation Boards

Formal characteristics Non-formal characteristics

Issuing of a summons letter. The mandated interest based mediation approach
results in Community Mediation Boards not passing
judgments or decisions.

The setting—the physical arrangement, The sessions that are more like discussions than
including seating of the members of the board and | adhering to a rigid protocol like in a court.
the disputants and the ambience.

A regular, set meeting schedule.

The location of the Community Mediation Boards Use of a public space not associated with formal
sessions-often outside the village. justice processes such as court premises.

The mediators (in general) are respected people Mediators are from the community and in most cases
within the community. are known to the disputants.

Recognition of and referral to the boards by the
formal mechanisms such as the police and courts.

Experiences and expectations of Community Mediation Boards are also coloured by people’s past
associations with mediation or informal justice processes in the area. During the war years, due to
the absence or lack of access to courts or lack of faith in them, people in many parts of the Northern
Province turned to NGOs, the LTTE, Peace Committees, religious leaders, the Grama Niladhari and
the police to resolve their disputes (CPA, 2003). The present analysis shows that disputants tend
to compare the current Community Mediation Boards with previous ‘mediation like’ experiences
or engagements that they had. For example, some respondents in Mullaitivu interviewed for this
study referenced the mediation boards (inakka saphai) that were managed by the LTTE. The LTTE
administered mediation boards from 1984 to 1992 (Sivakumaran, 2009, p. 494) mainly as a precursor
to the establishment of its own judicial system. However, the mediation boards were not considered
successful by the LTTE as explained by the chief of its legal and administration wing in an interview
in 2004 (ibid). He claimed that the main reasons for failure was the absence of a legal code on which
to base adjudication and the lack of legal training and knowledge of the mediators.

CPA (2003) reports that in the past—since 2002 with the Cease Fire Agreement and the opening of
the LTTE political offices in the government controlled areas—these offices handled cases of domestic
violence and substance abuse. The involvement of the LTTE in dispute resolution varied according to
district and type of case. Further, the LTTE had referred other disputes to the State structures such
as the courts and police. The mediation boards that the respondents in this current study refer to
were constituted as village committees by the LTTE, with the LTTE’s local leaders appointing leading
individuals to the committee. These committees were mandated to deal with village level disputes
and to the extent that they were popular or effective, may have had something to do with the fear
of the severe punishments meted out by the LTTE’s judicial and policing bodies (Sivakumaran, 2009,
Terpstra and Frerks, 2015). The CPA study further notes that the LTTE did manage to effectively
address issues of alcohol and domestic violence. These experiences clearly continue to colour people’s
present expectations of Community Mediation Boards:

Community Mediation Board was functioning well during LTTE time. Community
Mediation Board used to impose their decisions with force during the LTTE period but
now they don’t do that. Now they just write a non-settlement letter. People don’t
respect the decision of the Community Mediation Board now. Even though people
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come to an agreement at the Community Mediation Board they don'’t abide by it once
they come out. Both sides will have their side of the story so they will not come to an
agreement but Community Mediation Boards have to make a decision and ask them to
abide by it. (KPI, Thunukkai)

Since the mediators and disputants as well as the processes followed by Community Mediation Boards
are embedded within the same social fabric, the unequal relations of power within it may be reproduced
within the Community Mediation Boards. This creates both positive and negative impacts. Given that
mediators are chosen from within the community they can be expected to have a good understanding
of local realities and socio-cultural nuances. This can be conducive to engendering a sense of trust
amongst disputants and fostering accountability among the mediators to the community to the extent
that their legitimacy as ‘successful’ mediators hinges upon being seen to be solving disputes and
thereby living up to expectations. In this sense, mediators from Community Mediation Boards may
be relatively more accountable to local communities than agents of formal dispute resolution and
justice mechanisms such as courts or police whose accountability is defined largely in institutional or
bureaucratic terms rather than in social terms.

However, the social embeddedness of Community Mediation Boards can also mean that the powerful
within the community—mediators and disputants alike—may impose themselves thus subverting the
very spirit and purpose of community-based mediation. For example, if the mediators are from the
dominant caste groups, then there is a chance that patterns of discrimination against marginalised
caste groups evident in society are recreated in the mediation processes. Further, those who have
powerful political connections within and outside the community have a higher chance of either
dominating or defying Community Mediation Boards, for example, ignoring requests to be present at
a mediation.

Further accountability to the community can also translate into mediators going beyond their mandate
and attempting ‘forced settlement’ in attempting to ‘prove success’ by using the number of settlements
as an indicator of performance. A forced settlement goes wholly against the purpose and spirit of
mediation. This study proves that attitude can have a particularly negative impact on disadvantaged
segments of the population, especially women.

The extent to which Community Mediation Boards are in competition with or mainly complementary
to other community-based justice mechanisms (Valters, 2013), such as local religious or political party
leaders for example, or agents of state exercising an (informally) extended mandate, such as the
Grama Niladhari for instance, can also determine how mediators and Community Mediation Boards
function.

The Sri Lankan model of Community Mediation Boards operates on the principles of interest-based
mediation. An important characteristic of this approach is that it is not intended, in theory at least,
to determine guilt or innocence or pass judgments on past or present events. Rather, interest-based
mediation tries to discern the root causes of the dispute and enable disputants to find a mutually
acceptable solution through a process facilitated by an ostensibly independent third party. One of the
important implications here is that both parties have to agree to the settlement before the dispute is
considered resolved. Further, no lawyers or agents are involved and these mediated settlements are
not legally binding and cannot be enforced in a court of law. Finally, these settlements last as long as
the parties abide by their terms, if the settlement is breached by one party, one or both disputants
can return to the Community Mediation Board.
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The principles mentioned above—in particular not passing judgments and settlements that are
not legally binding—seem to create mixed reactions within disputants with regard to Community
Mediation Boards. On the one hand, disputants clearly appreciated the in-depth discussions prior to
reaching a settlement and the space given to them to air their views (this is discussed further in the
following sections). On the other hand, the fact that the settlements are not legally binding creates a
perception among the disputants that the settlements and the decision making process does not carry
the ‘weight’ or authority that they expect of a dispute resolution mechanism.

This fact is closely tied to the point discussed above of disputants viewing Community Mediation
Boards both as part of the formal mechanism and, in practice, as an informal mechanism, thus
blurring boundaries. The quote below shows that those who considered Community Mediation Boards
to be part of the informal mechanism were disappointed by their lack of authority and the mandate
to enforce settlements. Past ‘mediation-like’ experiences of disputants, referred to above, also play a
role in strengthening this feeling of dissatisfaction and disappointment.

Only I go to the Community Mediation Boards at many instances. Community Mediation
Boards sent a letter through the GN last time. They came and said that they don’t have
the money to pay. Community Mediation Board told me "if your opponent does not
attend the Community Mediation Board meeting we cannot do anything”. Further they
said “We can’t act like the police”... The way Community Mediation Board is operating is
good but some people do not attend meetings. Community Mediation Board should be
able to give them pressure to attend the meeting. There are many who are suffering
like me. (MAN, 11)

Community Mediation Boards are subject to formal regulation given that they are established and are
expected to operate as per the provisions of the Mediation Boards Act. But in practice the process
followed maybe at variance with what is laid out in the Act. For instance while it is stipulated that the
Chairperson should select the panel of mediators based on the disputants’ preference (see Siriwardana,
2011, p. 36 for details on the mediation process), our analysis shows that this is not always the case.
In Kayts, for example, the mediation process adhered to this principle while in Mannar and Jaffna,
the disputants were not given the opportunity to voice their preference for a mediator in their panel.
While we could see that these practices may have evolved based on practical considerations such as
ease of appointing panels bearing in mind the need to balance relatively large caseloads with giving
the disputants choice of mediators, in certain circumstances these irregularities may lead to damaging
outcomes. For example, in Mannar the perception that certain mediators use their authority to be
part of panels that concern disputants known to them is reinforced given the lack of adherence to the
procedures set out in the Act.

An important characteristic of Community Mediation Boards is that both mediators and disputants
are from the same communities or in relative close social proximity to each other. The identity of
mediators becomes all the more important because of this proximity. In Mannar and Jaffna town,
where Community Mediation Boards hear disputes from diverse ethnic and religious communities,
disputants highlighted the importance of ensuring that the Community Mediation Boards reflect the
diversity of community identities. Incidents such as the one illustrated in the quote below, create a
negative picture about the Community Mediation Boards in disputants” minds. Further, the legitimacy
of the whole process and the outcome may be undermined by these negative perceptions. On the
other hand, the perception that a particular Community Mediation Board is not balanced or is biased
is also enough to undermine the process and its outcomes.
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Other thing is when they are inquiring they should not speak racially. Once he
asked me whether I am a Muslim. I told him “it’s irrelevant to the case so just start
the inquiry”. They should remove these types of people and appoint new people.
(JAF, 03)

4.2 Access

Unarguably, their accessibility, proximity and relatively lower costs and simpler procedures have
resulted in a number of people in the in the Northern Province bringing their disputes to Community
Mediation Boards. In Thunukkai, for example, the magistrate court operates only once a week and
for most cases the disputants have to access the courts in Mullaitivu town, close to 80 km away.
Therefore, they find the Community Mediation Board which operates within the DS very accessible.

The decision to go before Community Mediation Board is influenced by a complex web of situational
and subjective factors and does not necessarily always imply better processes or outcomes compared
to other mechanisms, formal or informal. But needless to say, the expectation or perception disputants
have of securing a favourable outcome is a crucial factor in the choice of forum, formal or informal.

Disputants’ preferences or motivations for selecting a particular type of dispute resolution mechanism
are also mediated by the circumstances that they find themselves in. For example, the ability to access
law enforcement and judicial mechanisms and their perceived quality, the type of dispute, the strength
of community based mechanisms such as religious committees and identity based considerations such
as ethnicity or caste, were amongst the considerations which influenced the choice of mechanism
chosen for dispute resolution during the period of the war in the Northern Province. Further, this
choice was also mediated by broader socio-political factors such as the presence of the LTTE during
the war (CPA, 2003).

Procedures and norms used in informal justice mechanisms such as Community Mediation Boards are
often moulded by local cultural and social relations. As discussed above, this is a double-edged sword
with both positive and negative implications but this does enable addressing disputes over specific
local cultural or religious practices that the formal justice system cannot address. These may include,
for example, witchcraft and sorcery, behaviour around sacred places, marital norms, and beliefs in
the spiritual dimensions of acceptable and unacceptable behaviour (UN Women, UNICEF and UNDP,
2009). One such example from our study is the case of a sooniyam, a form of sorcery or witchcraft,
which is believed to be an evil cast against someone. In one case, illustrated by the quote below,
it was against the son of a disputant and the case was taken to the Community Mediation Board
because the police refused to act on the matter.

The police was biased towards them. I told the police everything that happened and
I told that I have recorded everything and burned a CD. They refused to listen to me,
the police officers scolded me for believing that witchcraft would affect the business.
He said that he would put me in jail. The police officers spoke to me in a disrespectful
manner. They did not want to send the case to courts, because they were biased.
(MAN, 03)

In terms of social groups that tend to use Community Mediation Boards, our analysis also supports
the contention that the poor do access them most often to resolve their disputes. In terms of costs,
Community Mediation Boards are more accessible relative to the formal justice mechanisms.

We cannot go to the courts because it’s costly. We have to pay the lawyer Rs. 10,000
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for one meeting. I don’t have money to go to courts. I did not take any effort to come
to courts fearing it will cost me a lot. (KYT, 02)

However, we found evidence that it is not only the poor who use the Community Mediation Boards.
For example there was an instance in Thunukkai where a local mudalali, a shop owner, had taken
ten people to the Community Mediation Board and he was very satisfied with the overall process.
Further, other local power-holders like financial institutions are increasingly using the Community
Mediation Boards to re-negotiate loan settlement terms. While Community Mediation Boards were
set-up to complement the formal justice system and enhance people’s access to justice, the reality
is that in the Northern Province banks and financial institutions are increasingly resorting to them
for credit recovery purposes.? When banks and financial institutions approach Community Mediation
Boards, the power asymmetries appear to work in their favour. Some banks in the study area employ
an officer in-charge of loan recovery who brings cases to the boards. The research team found no
evidence that Community Mediation Boards were taking measures to limit banks from accessing
Community Mediation Boards.?

Much like in the case of powerful formal institutions like banks, our analysis does show that their
social networks and standing play an important role in determining the nature of access individual
disputants have to Community Mediation Boards. While those disputants who do not have any links
with the mediators can certainly access the boards and be assured that procedures are followed, for
those who have linkages or who create linkages with the mediators during the hearing, mediation
processes can become more convenient. For example, a woman who had agreed to repay a seettu
transaction had arranged to pay the woman mediator in the panel, who in turn was supposed to give
the cash to the other party. The woman lives in the debtor’s village, so instead of going to the location
where the Community Mediation Board is conducted, they have come to this arrangement. Those
who have stronger networks outside the community and a higher social standing clearly had a higher
awareness about the Community Mediation Boards and therefore it can be surmised that their access
rates are higher. For example, the shop owning mudalali from Thunukkai referred to above claimed
that he knows all the mediators in the board.

Another important group that accesses and uses Community Mediation Boards is women, sometimes
from single-headed families. The fact that women who are from the same community, familiar with
local culture and tradition are mediators appear to make it easier for women to approach the boards
to resolve their disputes. However, the seeping in of traditional nhorms and socio-cultural values into
the mediation process can result in negative experiences for women disputants.

Historically there have been a few female mediators though the mediation bodies set-up by the LTTE
did have women on them. While women are often hesitant to approach formal mechanisms such
as the police on their own—and in fact may also be prevented from doing so by male members of
the household—this is not necessarily the case with Community Mediation Boards. Despite some
instances of women, especially those from female-headed households, being harassed either by
the other disputants or by the law enforcement authorities, in general women seem comfortable in
accessing Community Mediation Boards. Moreover, the fact that the disputants are given the option of
choosing a mediator—including being able to select a woman mediator where available—and request
for a change in mediators if women disputants find it difficult to work with male mediators, renders
the Community Mediation Boards more accessible to women.

2 In terms of civil disputes, Community Mediation Boards are mandatorily required to mediate disputes under the value of Rs.
250,000. This applies to financial transactions as well. However, if disputing parties desire, disputes of any monetary value can
be presented to Community Mediation Boards.

3 In Colombo and other urban centres, Community Mediation Boards tend to allocate a particular day in a month for such cases.
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There were 6 people in the Community Mediation Board. They asked us to choose two
people. My wife has chosen a woman (a teacher) and the opponent has chosen an
elderly person...These two mediators were there till the end. (KYT, 01)

There will be a female mediator if there is a woman involved in the case. It's good to
have women in the Community Mediation Board. We cannot share all the problems with
everyone. Allowing women to share their issues with other women is a good practice.
(MAN, 07)

Women expressed the view that they are more comfortable sharing their views with female mediators.
This becomes particularly important in dealing with cases involving family disputes, domestic violence
or even for disputes over financial transactions. Women are also given the option to speak only to the
female mediators if necessary, such as when the discussion becomes too sensitive to be shared with
male mediators. In certain instances, men admitted that they prefer to send their wives to Community
Mediation Boards as opposed to the police or the courts. Further, women were also of the opinion
that men in general prefer not to approach places like Women in Need to resolve family disputes
because such organisations are perceived by men as being on the woman'’s side. In this case, going
for mediation is preferred specially by the men.

However, the handling of domestic violence cases by Community Mediation Boards raises a few
concerns. A recurring issue that literature on Community Mediation Boards in Sri Lanka identifies
is the tendency to reify cultural values and reduce issues like domestic violence to issues that are
trivial, common and private (Kodikara and Piyadasa, 2012; Jayasundere and Valters, 2014) as the
extracts below illustrate. Further, women are particularly vulnerable when aggression or threats are
used to push for a resolution as shown by the cases reported from Mannar especially. There is a
tendency within Community Mediation Boards to marginalise women and not adhere to principles of
women'’s equality, the feminist legal theories argue. However, there are other schools of thought which
argue that mediation processes provide an empowering and more effective process for domestic
violence related disputes while some others argue that the quality depends on a case by case basis
(Jayasundere and Valters, 2014).

The Community Mediation Board said “we will not separate you. You can make peace in
our presence or else you can talk to each other and get together.” (NAL, 02)

He said he does not want to live with me. Mediators advised him by saying, “You are
still young to understand about family life. It will be too late when you realize it. So
don't take hasty decisions. You listen to us”. (NAL, 03)

Another issue attached to Community Mediation Boards handling cases of domestic violence was the
fact that Community Mediation Boards are neither mandated nor equipped to provide counselling
services that such cases required. Community Mediation Boards are not mandated to provide
counselling services themselves or referring disputants to counselling. However, organisations such as
Women in Need felt that the nature of cases of domestic violence is such that prolonged engagement,
follow up and counselling support is needed to address the issue.

However, irrespective of both formal and informal measures such as the Prevention of Domestic Violence
Act No. 34 of 2005 where cases can be taken to magistrate courts, Community Mediation Boards and
organisations handling and supporting cases of domestic violence or violence against women, there
are still ample cases that do not get reported or addressed as shown by the extract below. While this
study cannot provide any generalising statements about the effectiveness of Community Mediation
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Boards in resolving domestic violence cases, the fact that victims continued to be denied justice and
redress is a concern.

We live in a deserted place in Ariyalai only three families live here. No men in these
houses. My husband also goes on hires (as a driver) in the nights. There are people
who are involved in illegal sand mining. They have kept people to watch over if the
police are coming. Those men are troubling us in the night. We don’t have safety for
our children. They consume alcohol and peep through the windows and throw stones
at the roof. They listen to our conversations and shout it out when our children go on
the road. If the children refuse to talk to them, they tease them in the road. Children
are afraid to go to school. I informed the child protection authority and police also but
no use. They steal our phones. We cannot keep anything near the windows. They take
away our children’s clothes that we put to dry. They know very well that my husband
goes out in the night because he takes hires to transport sand. But I don't tell husband
anything about it. (NAL, 01)

4.3 Expectations and experiences of process and outcome of Community Mediation
Boards

Not all the disputants approach Community Mediation Boards by choice* or with a clear expectation
of outcomes. Some disputants are referred to Community Mediation Boards by the police or courts
while others approach them to explore the possibilities of a settlement and yet others because they
believe it to be relatively inexpensive. One respondent said, "I did not have an idea about Community
Mediation Boards before I went there. Some people told me that the issue could be solved at the
Community Mediation Board without spending money” (MAN, 04). But it is not just the prospects
of a lower financial burden but also reduced opportunity costs from resolving a dispute through
negotiation rather than aggravating it or potentially escalating the conflict which also attracts people
to Community Mediation Boards. In the words of one respondent, for example: “We were expecting
to finish the issue without any conflicts” (KYT, 01).

What also emerges from the study is that people turn to Community Mediation Boards because the
negotiated nature of dispute resolution is also attractive to disputants whose case or claims may not
fall within the boundaries of legality. For instance, a study conducted by CPA (2003) notes that in the
case of land disputes, while those whose occupation of land was irregular or undocumented preferred
approaching the LTTE's dispute resolution system while those with formal legal titles were more likely
to approach the formal judicial mechanism.

It is also important to note that there is awareness of the mixed nature of outcomes and different
levels of satisfaction with Community Mediation Boards, and people’s expectation are case or dispute
specific. One respondent notes for instance:

Some people say that Community Mediation Boards solve the issues taken there. Some
people say that Community Mediation Boards do not solve the issue but just postpone
the case. According to my experience with the Community Mediation Board, I believe
that my issue could be solved at the Community Mediation Board. (MAN, 14)

The nature of the case colours the expectations of disputants in different ways. For example, people

4 The Mediation Boards Act makes it compulsory for particular disputes set out in the Act itself to be mediated before being
presented in courts of law. While this is a mandatory clause, it is not mandatory for disputants to appear before the Community
Mediation Boards which provide a choice to disputants. In case of non appearance of either disputing party, the dispute is
deemed a non settlement.
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seem to expect disputes over financial transactions to be resolved faster than other cases brought
before the Community Mediation Boards—the normal formula being that both parties settle for a
mutually acceptable installment plan. Yet again, this is especially true of financial transactions that
are informal or undocumented in nature, which are more likely to be brought before Community
Mediation Boards rather than formal courts or the law enforcement system. The way other
community members settled their disputes at Community Mediation Boards and the track record of
the boards in resolving cash transactions also shapes these expectations.

I cannot go to police because I don’t have any evidence. We don’t have the time to
spend in courts. I will have to spend about Rs. 100,000 just to get the Rs. 19,500 back.
(MAN, 03)

I have not gone to the Community Mediation Board for this case as yet. Will be going
only next week. The Community Mediation Board will ask them to pay on a monthly
basis. The people are not afraid of the police but they are afraid of the Community
Mediation Board because they will send them to courts. (MAN, 03)

But the expectations of the disputants in cases relating to land issues are slightly different from those
related to cash transactions. Due to their awareness about the difficulties in dealing with land issues,
they do not expect a quick settlement as in the case of financial transactions.

Severity of the case and the history of the case too affect these expectations. If an ‘old’ case is going
to the Community Mediation Boards after several failed attempts at resolution especially through
formal mechanisms, their level of expectations are lower compared to a new case which is heard at
Community Mediation Boards for the first time. As noted earlier, their experiences in dealing with the
other dispute resolution mechanisms also shape the expectations at Community Mediation Boards.

Perceptions and expectations of the Community Mediation Boards are not static; they change as
the engagement during the mediation process advances and they shift in keeping with changing
perceptions of the dispute itself. As previously underlined, cases or disputes where evidence is weak
or well below the threshold demanded in court—typically in the case of undocumented possession
of land or an informal financial transaction—tend to be brought to Community Mediation Boards.
Even if the dispute is not resolved by the boards, some lenders in financial disputes are satisfied
with the mediation because the process generates evidence of the transaction, which they believe
can then be used in the formal legal system. This indicates that not all disputants are aware that the
documentation of the mediation process cannot be used in courts.

The depth of discussion during the mediation process also helps disputants understand the disputes
better. This is illustrated well in the case of one respondent who went to the Community Mediation
Board to resolve her land issue with the initial expectation to resolve it. But after several sittings the
disputant realised that settling land issues at Community Mediation Boards is not easy and changed
her expectation but understood the importance of generating the necessary documents needed to
seek justice in the courts.

We are so satisfied and feel as if we have won the case because we have the evidence
now.(MAN, 04)

The knowledge of and experience with the formal justice mechanisms also shapes expectations. This
particular respondent’s past experience in dealing with courts means he sees other options even as
he sought mediation.
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One of our friends gave me a land in Mannar. We built a house there. Suddenly someone
else came and claimed that land too. The case is in the High Courts. Vavuniya courts
ruled out that the land belongs to our opponent so we filed a case in high courts. When
you look at the deed, the way our land is situated proves that this land is not his...If
the Community Mediation Board says that the land belongs to him we will not let go.
We will take the next step. I don’t have experience in going to courts for any other
confiicts. (MAN, 14)

4.4 Experiences of the Process and Satisfaction

Perceptions or expectations of mediation change as the engagement during the mediation process
itself—their initial expectation of mediation prior to engaging with Community Mediation Boards—
change as the issue is handled by the board. The procedural systems used in alternative dispute
resolution mechanisms such as Community Mediation Boards are usually in response to the context
that they operate in rather than set down as rigid protocols. This space for adaptation in the process
has an inherent value for disputants irrespective of a satisfactory outcome. There are instances
where the disputants are clearly not satisfied with the outcome (it may have even ended in non-
settlement) but the process related factors such as being listened to, being given the space to talk
and being respected were valued by the disputants and brought some level of satisfaction and created
favourable impressions towards Community Mediation Boards.

As discussed in the section on characteristics of Community Mediation Boards in Sri Lanka, the
approach used in the current context is interest-based mediation. There are certain elements that
were highlighted by the disputants as satisfactory elements of the mediation process, which can be
clearly linked to the principles attached to interest-based mediation. The following quotation is from a
middle-aged man from an island off Kayts, with relatively low level of education, who engages in one-
day fishing and he has interacted with the Community Mediation Board regarding a jewellery pawning
issue. He clearly articulates the fact that the mediators are chosen by the disputants legitimises the
decision or settlement that is reached at the end of the process. Further, the focus on the parties
coming to an agreement on the settlement, based on an in-depth discussion involving both parties
also creates a sense of satisfaction in the process within disputants.

The Community Mediation Board is operating well. Their decisions are democratic
because the mediators are chosen by the people. They allow both parties to speak face
to face. If opponent disagrees it will be an issue so they allow both parties to speak
and come to an agreement. Therefore they will accept the decision without any issue.
But it’s not like that in the police station. Their decision will be biased so the arguments
among both parties will continue. (KYT, 01)

Bias and Corruption

Many respondents questioned the legitimacy of the formal justice, alleging corruption, discrimination
and bias. These are seen as inter-related with a large number of respondents speaking about corrupt
practices or political patronage and influence leading to biases within the police in settling or resolving
disputes. This, in turn, plays a role in shaping people’s perceptions of Community Mediation Boards.

The Community Mediation Board is 99% better than the police. Police officers take
bribes. They support the people of their choice. They get everything free from us before
going to their village. We have to give dry fish and fish worth of Rs. 10,000 every time
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they go on vacation. But when we go to the police station they don't take notice of us.
They don't treat people with respect. They don’t know how to talk respectfully. There is
no justice in the police. The police officers are not that educated. They are not aware of
the law. They are just misusing the power. They take the side of the people who bribe
them. Just a bottle of arrack would do. I feel it's better to close down the police station
because the purpose of them being here is not met. Some police officers are relatives
of our villagers so they always are biased towards them when inquiring. (MAN, 03)

We cannot get justice in the police. Police station is good for the people who have
money. (MAN, 09)

Community Mediation Boards appear to be perceived as relatively less biased and uncorrupt. We
did come across instances of disputants describing their experiences of bias, which we will discuss
below but a variety of factors and experiences lead to the perception of Community Mediation Boards
as being relatively unbiased. This perception is largely influenced by the experiences during the
process of mediation rather than by the outcome. Even when the outcome of the mediation process
is not in favour of themselves, people believed that the process of mediation was unbiased. The fact
that Community Mediation Boards allocate equal and sufficient time for all parties in the dispute to
speak about their grievances in front of the mediators generates a positive impression of impartiality.
In addition, parties are also allowed to ask questions during the mediation process and there is
also space for people to explain their circumstances. For instance, mediators pay attention when a
disputant mentions s/he is sick which does not happen in the formal justice system, particularly the
police.

In general, Community Mediation Boards are seen to resolve disputes peacefully without using violence
or aggressive forms of inquiry. Treating the disputant with due respect and kindness was seen as a
factor that helped build the legitimacy of Community Mediation Boards. People are well aware that
the members of Community Mediation Boards are from the community itself and it is unavoidable that
they are related or well known to some of the disputants. Despite this, community members perceive
Community Mediation Boards as unbiased because of the way the cases are handled. In most cases
the mediators and members do not discuss the cases outside the sessions even though they are part
of the community.

It's our own people. We can speak in Tamil with them. They treat us with respect.
They listen to us and give us enough time to talk. There are chairs at the Community
Mediation Board. They make both parties sit next to each other and they sit on the
opposite side. (MAN, 03)

The Community Mediation Board is resolving problems that cannot be solved by the
police. The police will ask us "“if they are not paying back can we hit them and get the
money?”. The Community Mediation Board will solve the issue in a peaceful manner.
Police will sometimes assault the offender. If the offender admits their fault the police
will request us verbally to go to the Community Mediation Boards. They don’t give
us any written document. I am not too sure if they have any connection with the
Community Mediation Boards. (KYT, 07)

But it is important to note that the experiences of many disputants do raise questions of Community
Mediation Boards being biased. Certain Community Mediation Boards, especially the Mannar town
Community Mediation Board, appear to be forcing disputants to come to a settlement by creating a
fear about referring them to courts in case of a non-settlement. Some disputants from poorer socio-
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economic backgrounds who do not have access to networks, and especially women, feel threatened
and vulnerable. Often they fear attending Community Mediation Boards when a particular mediator is
present who forces for settlement.

In fact the pressure of mediation can even be so extreme that two disputants from our sample
reported having attempted suicide because of the way mediation was carried out and the personal
threats and feelings of humiliation they were subjected to. This raises fundamental questions about
the entire process and structure and whether settlement at any cost has become the centre of
mediation.

Courts have sent the case to Community Mediation Board. The case has been in
the Community Mediation Board for three months. Two members of the Community
Mediation Board are very biased, they wrote a letter stating that I have to pay the
whole amount at once and got my signature by force. One member® has his relatives
from Pesalai who have got married (to people) in Thalai Mannar so he takes their side
during inquiries. (MAN, 10)

When it comes to financial disputes, in general parties seem to be asked to come to a quick settlement
where the respondent is usually asked to agree on an installment plan and not given sufficient space
to state their grievances. When banks summon the loan recipients, the Community Mediation Board
may even treat the respondents as offenders and expect them to consent to a settlement that
includes an interest payment without a sufficient consultation with the respondent to understand
the context. For example, our discussion with loan recipients in Thunukkai revealed that the banks
often fail to come to collect the loan repayments on time, which they had agreed to do when loans
were disbursed. The recipients believe that banks do this on purpose to increase interest gains. Lack
of discussion at the Community Mediation Board about these sorts of scenarios also contributed to
perceptions of bias and partiality.

Cost

Cost is a major factor that motivates people from across different socio-economic backgrounds to
access mediation boards over formal justice systems. A Report on UN women, UNICEF and UNDP
states “IJS are not always preferred as the least expensive option; this depends on the context as
some I1JS charge fees”. However, the cost of informal justice systems is relatively less in Sri Lanka
(Siriwardana, 2011).

In our analysis, even though some disputants from lower income categories, such as daily wage
labourers, maintained that the economically better off prefer the courts over Community Mediation
Boards, the data suggests that irrespective of socio-economic background there was a preference for
mediation. In comparison to the formal justice system, the costs associated with accessing Community
Mediation Boards are negligible. It usually requires only the cost of transportation to the mediation
venue. On the other hand, accessing the courts is much costlier, especially owing to payments to the
lawyers.

We cannot go to the courts because it's costly. We have to pay the lawyer Rs. 10,000
for one meeting. I don’t have money to go to courts. I did not take any effort to go to
courts fearing it will cost me a lot (KYT, 02)

Further, the scale of the dispute may also render the formal system too expensive. For example, when

5 Names of individuals have been removed, to ensure anonymity.

- 33 -



a relatively small amount of money is involved, taking it to formal justice mechanisms may not be
worthwhile.

Time

Compared to the formal justice system, Community Mediation Boards act faster in settling the disputes.
Research indicates that more than half of mediation disputes are concluded in one mediation session
(56%), and a further 20% are concluded within two sessions. In terms of the length of the process
from registering a complaint to a settlement or referring the case to the courts, 33% of cases are
disposed of within 30-60 days and 99% of cases within one year. This is one of the key ways in
which mediation services are, in fact, improving access to justice within the communities served
(Siriwardene, 2011).

The court system takes months or years to decide on disputes due to the existing backlog, the
bureaucratic procedures and the need for a higher threshold of evidence (UN Women, UNICEF and
UNDP, 2009; Goldberg, 2005). Respondents from our study shared experiences of faster settlement
with Community Mediation Boards but their perception of time was mostly in relation to that taken by
courts or police to resolve disputes.

There is a land issue in courts for past 30 years. This case was filed when I was small.
But the Community Mediation Board solves the issues within few sittings. (MAN, 04)

The process of inquiry itself appears faster in Community Mediation Boards that in the formal system
and disputants are generally able to predict the time needed for the inquiry.

Language

Given that Community Mediation Boards are accessed by a wide range of people from different socio-
economic backgrounds, it is vital that those who participate in the process communicate effectively.
Ability to use Tamil in Community Mediation Boards, as opposed to the formal justice system,
where it still remains a challenge, was a significant factor that makes Community Mediation Boards
attractive to resolve disputes. The continued need for Sinhala in the formal justice system even in the
overwhelmingly Tamil-speaking Northern Province leaves people feeling alienated, particularly with
the police. And trust becomes an issue even in the instances where an interpreter is made available.

An in-depth understanding of problems and disputes is essential before a solution is proposed or a
settlement is reached and this is not possible when there is a language barrier.

I sold the boat to my brother in law and he agreed to pay the balance 40,000. Someone
has cut his ear last night and they are searching for me also for keeping him at my
house for safety. Cannot go to the hospital and we called the GS and he informed the
police. But they did not come. The police came only after calling 119. We cannot go to
the police directly due to many reasons. We can’t speak Sinhalese. Police officers do
not know Tamil. (KYT, 01)

Depth of discussion

An important feature of the community mediation process that disputants commented upon is its
dialogic nature where the decision is co-created by the mediators and the disputing parties. Generally
people have positive experiences with regard to the depth of discussion taking place during the
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mediation process. Since the mediators are from the community and known to the people, they feel
comfortable during the proceedings unlike in the more formal systems.

The main features of the in-depth discussion process as described by respondents are set out below:

e The mediators make sure both parties get a chance to speak by establishing ground rules such as
‘one person speaks at a time’ and no interruption allowed.

e The disputants are not allowed to talk to each other during the inquiry so that the conversation
becomes less intense and smooth. This is explained to the disputants at the beginning of the
discussion to ensure that they are aware of it.

e In general, the disputants feel that both parties are given equal and sufficient amount of time to
explain their problems.

e When tense situations arise, they are managed by sending one disputant out and discussing the
issue with both parties separately or by halting the discussion and sending both parties out.

This environment makes both parties listen to each other’s views, which would not take place outside
the mediation process and may lead to a positive change in perceptions about each other. Not only
does it help understand opponents’ cases, it also helps understand their own cases better. This in the
long run makes for more sustainable settlements.

While the above points illustrate general trends, there are some case specific issues that need to be
highlighted. Each case that Community Mediation Boards receive has its unique complications and
requires different kinds of approaches to understand them. Respondents felt that the cases involving
land disputes require several sittings and take much more time compared to cash transactions. Even
though Community Mediation Boards take on land issues, their capacity to inquire and settle the
issues seems to be limited. Land disputes often go for a prolonged period due to various complications
such as the involvement of multiple parties, lack of evidence and the need for co-operation from
various government authorities. The disputants and the KPIs stated that in the community mediation
processes, the disputants are allowed time to bring/collect evidence, however, this flexibility is not
sufficient in land related cases where compiling evidence is extremely complex.

The depth of discussion in relation to financial disputes also shows a variance depending on the
parties involved. Community Mediation Boards across the three districts studied deal with a large
number of different types of financial disputes ranging from informal transactions involving individuals
or collectives (such as savings and loan groups) to formal bank loans. The data shows that there is an
inconsistency between how person to person transactions and person to bank transactions are being
handled by the Community Mediation Boards. In bank to person transaction related disputes, the
settlement is often preconceived and formulaic such as waiver of interest, repayment in installments
or a re-negotiation of repayment terms. It seems like the purpose of mediation is defeated in these
situations, especially because some respondents felt that the discussion is not lengthy enough for
them to prove their side of the story. There are instances where the mediators dominate the discussion
and impose settlements on disputants. As explained in the section on bias, in certain instances, as
reported by disputants, Community Mediation Boards blindly take the side of banks and fail to inquire
sufficiently into the views of the loan recipient. More often than not banks dominate the mediation;
as the balance of power is tilted in their favour, their proposals are privileged in the settlement and
the borrowers are perceived as offenders. Further, banks successfully create a sense of guilt among
the borrowers.
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The bank manager asked us to pay the balance in three installments within three
weeks. They did not ask whether we could pay this amount within three weeks. The
bank manager insisted that we pay within three weeks and the Community Mediation
Board’s verdict was that we pay the balance in three installments within three weeks.
(THN, 03)

4.5 Outcomes of Mediation

As far as disputants are concerned the settlements reached are not always reflective of what they
may have gained from the mediation process. Hence, while mediators may perceive success in terms
of the number of settlements, disputants’ perception of outcomes is linked to how the mediation
process took place. Even while they may not be satisfied with the outcome (the dispute may have
ended in non-settlement even) process related factors such as being listened to, being given the
space to talk and discuss and being respected can generate a sense of satisfaction and favourable
impressions regarding Community Mediation Boards. Indeed, irrespective of the nature of settlement,
many respondents in the study claimed that they would recommend Community Mediation Boards
to others underlining that the mediation process was more meaningful to them than the settlement.

Indeed, even expectation of outcomes i.e. the settlements, are connected to the nature of the dispute
and the type of case. For example, the disputants in cases involving financial transactions value a
settlement letter that can be used as ‘evidence’ to hold the other party accountable to repayment.

I received part of the money back because I went to the Community Mediation Board. I
am very satisfied with the function of the Community Mediation Board, as I was able to
recover part of money. I expected my problem to be solved when I initially went there.
Seventy five percent of my problem was solved by attending Community Mediation
Board. (KYT, 06)

Family issues, on the other hand, are much harder to settle satisfactorily but nevertheless, given the
space the mediation process creates for parties to express themselves: the obligation to listen to each
other, and mediators’ interventions that can enable a better understanding of perceptions and even
reflection, it opens the possibility for attitudinal change towards each other. The following quote, from
a disputant who sought the help of the Community Mediation Board to address the domestic violence
she suffered from, underlines this possibility of change:

Usually my husband does not listen to anyone. But after speaking to them there was
a change in him. He was a bit upset that he had behaved in such a way that others
(outsiders) had to advise him. (NAL, 01)
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5. Conclusions

Community Mediation Boards were established in the late 1980s as an alternative form of dispute
resolution. The study finds that certain characteristics of Community Mediation Boards—especially
their proximity, accessibility, ease of navigation including use of local language, lower costs and higher
predictability, participatory and dialogic process—attract disputants to seek to resolve their disputes
through them rather than approach the formal justice systems. Indeed, these advantages, which
are relative to the problems that burden the formal justice system, are amplified when mediators
are respected individuals from the community with a good understanding of local socio-cultural
dimensions and act without bias.

On the other hand, Community Mediation Boards can also reflect many of the problems faced by
formal justice system including elite capture, biases of mediators, risk of being pressurised into
settlements, delays in resolving certain kinds of disputes, especially land related, which undermine
the very ethos of interest-based mediation. The very strength of Community Mediation Boards, that
they are rooted in local social milieu and are sensitive to the socio-cultural dynamics in which they
operate, can also be their Achilles heel since these very factors can reinforce relations of dominance
and perpetuate cultural constructs disadvantageous to vulnerable segments of society like women or
marginal caste groups.

Disputants associate characteristics of both the formal and informal justice mechanisms with
Community Mediation Boards. While Community Mediation Boards do not always follow the norms
laid down in the Mediation Boards Act, disputants also harbour expectations that are beyond the
mandate of Community Mediation Boards. While disputants value the process-related factors linked to
interest-based mediation, they seem to prefer legally binding decisions as outcomes, which can only
be offered by the formal justice system. Sometimes, these two may contradict each other, for instance
the Community Mediation Boards are not established to deliver legally binding judgments and nor
do they have the force of legal authority; rather they facilitate participants to explore options, make
decisions and reach mutual agreement based on common interests.

The lack of authority to enforce settlements is seen as a shortcoming of Community Mediation Boards;
and there is an expectation, particularly on the part of those who see themselves as ‘winners’, that
settlements arrived at by the Community Mediation Board ought to be legally binding. The study
underlines that disputants seek the best of both forums—the methods, approaches and techniques
of Community Mediation Boards that enable in-depth discussion, listening and respect and the legally
binding and enforceable nature of rulings of the formal justice system. This aspiration for a hybrid
forum, combining informality in process but formality in the form of binding settlements, presents
a challenge irreconcilable within the framework of either forum but serves to highlight what drives
people towards resorting to either or indeed both forums.

Even though a settlement or a solution is expected in general, not all the disputants approach
Community Mediation Boards with clear expectations of ‘justice’. The expectations are not always
linked to outcomes and they may also be linked to the process as well as past or concurrent experiences
with mediation or other formal and informal dispute resolution mechanisms. The expectations are
also contingent upon the type of case, scope and history of the case.

Notwithstanding the merits of the process, the study also finds that the process itself is not uniform and
consistent across all the Community Mediation Boards. For example, members of certain Community
Mediation Boards seem to consider reaching a settlement as the primary measure of successful
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mediation. But using the settlement rate as an indicator of the ‘success’ of Community Mediation
Boards may eat away, in the long run, at the purpose of the Community Mediation Boards. The
study team recommends that the mediation training should be sensitised further to emphasise the
importance of following the process, as much as striving to arrive at a solution.

The study also finds that people’s expectations change during the mediation process, especially when
it comes to cases requiring several sittings. The depth to which a disputant understands the case and
the scope for mediation to facilitate a settlement leads to changes in expectations. Similarly, each
case has its own unique dynamics to which the board has to respond. Hence, perceptions of outcomes
or success cannot be judged by the fact of settlements alone.

As with expectations, satisfaction is also not always contingent upon outcome. The study strongly
suggests that often the participants may be satisfied with the process but not the outcome. Even if
the dispute is settled in favour of the other party, the ‘losing’ party does not necessarily consider the
decision to be biased. Furthermore satisfaction is also relative and always weighed against experiences
of dealing with other formal as well as informal mechanisms. Alternative options that are available
for dispute resolution, cost, process related factors such as language, voice and participation, and
general reputation and perception of the Community Mediation Board in question also influence
satisfaction. Therefore, when making decisions on Community Mediation Boards, the context specific
and relative nature of these factors should be considered.

The ethnicity, gender, age, class and caste of the mediators affect the levels of satisfaction. The
absence of Muslim mediators in certain locations leads to perceptions of bias in mediation, the process
or outcome notwithstanding. Women appear to be happier with the process when a woman mediator
is present. In some locations individuals from the dominant class or caste dominate mediation boards
and this affects both the process and outcome of mediation. The appointment of mediators should
take this into consideration and be sensitive to these power dynamics.

The disputants choose Community Mediation Boards to resolve disputes for a whole range of reasons
including shortcomings with other forums, especially the formal justice system, lower costs, proximity
and accessibility, or a sense of comfort with mediators who are known or from the same social milieu
and thus are expected to understand local sensitivities and how to address them. This also translates
into a form of accountability for mediators, and as a result they perform in the best interest of
disputants. This could be driven by an interest in maintaining their own credibility or conversely to
arrive at a settlement somehow. Disputants may also prefer Community Mediation Boards when there
is @ known mediator whom they think can be influenced in order to secure a favourable settlement.

The study underlines that women prefer accessing Community Mediation Boards compared to other
formal or other informal mechanisms. However, the implications of taking cases of domestic violence
to Community Mediation Boards with their focus on settlement could prejudice the cause of justice.
Arguably, the very idea of interest-based mediation and negotiated settlements is at odds with an idea
of justice based on absolute standards. Indeed, the thrust of such mediation is a mutually acceptable
settlement and is not necessarily the application of standards and norms tending towards justice.
This raises questions as to whether pervasive and deeply entrenched harms like violence against
women will even be considered injustice. Committing such cases to Community Mediation Boards
could render them ‘minor’ disputes and even legitimise them. Therefore, we see a need to revisit the
handling of domestic violence cases by Community Mediation Boards.

However, it is important to note that women do not necessarily access Community Mediation Boards
only or even primarily to deal with the issues related to family disputes or domestic violence, but also
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to deal with other issues or at times to represent the males. This may be a signal of confidence the
women have in accessing the Community Mediation Boards. Factors such as the presence of women
mediators, ability to choose a mediator, the ambience of the Community Mediation Board influence
this preference.

The study challenges the general perception that it is primarily the poorer and disadvantaged sections
of society that access alternative dispute resolution mechanisms such as Community Mediation Boards.
The poor and disadvantaged indeed access Community Mediation Boards but it is not only because
they are poor but because of other perceived advantages already outlined.

The better off and dominant sections as well as powerful institutions like banks and financial institutions
are using Community Mediation Boards. The latter, a wholly unexpected finding, raises concerns
over equity and institutional capture given their overriding power and the luxury of accessing the
Community Mediation Boards for free often puts borrowers in a disadvantageous position. Given the
level of indebtedness in the Northern Province, this is particularly problematic. Banks’ unimpeded
access to Community Mediation Boards not only limits the time for other cases and disputes but can
also lead to serious accountability problems, especially when mediators are also borrowers. This
raises a question of whether there should be some form of restriction or control on banks in accessing
the Community Mediation Boards in the form of charging them for the services given or restricting
them to a particular day of the month. These control mechanisms should take into consideration
the fundamentals of Community Mediation Boards and the intended target groups of Community
Mediation Boards.

Finally, Community Mediation Boards ease the burden on courts and the formal justice system and also
provide those unable to access the formal system for various reasons access to some form redressing
grievances and disputes. While there are many positive dimensions of Community Mediation Boards
in the North, ensuring that this access to a service translates into access to justice requires continued
investment in both amplifying the strengths, and addressing the weaknesses of Community Mediation
Boards as underlined by this study.
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Annex 1: Case descriptions

Case Type

Location

Description

Business

Jaffna District
Jaffna DS Division

A businessman bought tobacco from the male respondent
without paying. This resulted in the individual being unable
to redeem jewellery he had previously pawned. The buyer
came only for the second Community Mediation Board
meeting, and did not pay the money. With the help of his
police connections, he did not follow through with the
Community Mediation Board requests.

Jaffna Division
Kayts DS Division

A businessman had bought tobacco from the male
respondent and is yet to pay him. The opponent attended
only one Community Mediation Board meeting. The court
ordered him to pay back Rs. 10,000 monthly, but he has
paid only in part.

Cash

Jaffna District
Jaffna DS Division

The male respondent took a loan from the People’s Bank
to expand his shop. The business failed and he is now
working as a casual labourer and has fallen behind on his
loan repayments.

Jaffna Division
Kayts DS Division

The male respondent purchased a boat, paying for it in
part with a gold chain. He bought the boat in partnership
with another person who left. This combined with a loss in
business meant that he could not pay back the remainder
in time.

Jaffna Division
Kayts DS Division

A male businessman has bought tobacco from the respon-
dent and not paid him back. The respondent has asked for
the money back and received death threats. The opponent
has police connections and does not follow through with
the requests of the Community Mediation Board.

Jaffna Division
Kayts DS Division

The male respondent is a casual labourer who borrowed

a gold chain and lent it to the opponent to assist him in
starting up a business. The opponent has not returned the
chain. The chain was recovered through the Community
Mediation Board.

Jaffna Division
Kayts DS Division

The respondent is a casual labourer, who took out a fisher-
ies loan to redeem jewellery. The redeemed jewellery was
given to the respondent’s sister in law’s neighbour who
was to pay back the loan in return. She has only paid back
the loan in part.

Jaffna Division
Kayts DS Division

The opponent borrowed a boat from the female respon-
dent and did not pay the amount in full. The respondent
received the money through a third party after lodging a
complaint with the Community Mediation Board.

- 41 -




Jaffna Division
Kayts DS Division

The female respondent borrowed a gold chain from a
relative and lent it to the opponent. He was supposed to
return the chain in 6 months, but failed to do so. The re-
spondent’s husband is a fisherman who works on the basis
of casual labour. He returned the chain after the Communi-
ty Mediation Board meetings.

Mannar District
Mannar Town DS Division

The female respondent borrowed money for her son’s busi-
ness which failed. She is now unable to continue paying
the interest and said she would pay the amount of capital
borrowed. The opponent did not agree, and spoke in a
humiliating way to the respondent. The opponent took the
case to the Community Mediation Board.

Mannar District
Mannar Town DS Division

The female respondent pawned some land for some emer-
gency money and failed to redeem it. The opponent went
to the Community Mediation Boards to settle the problem.

Mannar District
Mannar Town DS Division

The female respondent borrowed money on interest to
help her son start a shop. Initially repayments were made
on time, and there was no need to get anything in writing.
Now her opponent has stopped paying back the money
and the respondent has no written proof that the money
was lent. She took the case to the Community Mediation
Board.

Mannar District
Mannar Town DS Division

The female respondent owes her opponent money. She
has paid part of the interest, but has more to pay. The
opponent took the case to the Community Mediation Board
and the respondent paid a portion of the money owed
after the first meeting. She sells short eats for a living and
her husband is a salesman in a shop.

Jaffna District
Nallur DS Division

The male respondent took a case related to his mosque to
the Community Mediation Board. A member of the mosque
had borrowed money. He passed away without repaying
the amount. None of the deceased’s family members are
willing to take responsibility without evidence. The cred-
itor has given the respondent’s name to the Community
Mediation Board.

Mullaitivu Distrirct
Thunukkai DS Division

The respondent is a representative of the RDB bank who
attends Community Mediation Board meetings involving
their bank loan cases.

Mullaitivu District
Thunukkai DS Division

The female respondent had obtained a loan from the RDB
bank to put up a tube well, but had stopped paying on
time because the loan officer did not come to collect the
money regularly. As a result the bank gave her name to
the Community Mediation Board.
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Mullaitivu District
Thunukkai DS Division

The female respondent obtained a loan from the RDB
bank, but when the loan officers did not come regularly,
she was unable to make the monthly payments. Then
there is additional interest which has to be paid because
of the delay. The bank gave her name to the Community
Mediation Board. The bank accepted their fault, but did
nothing to compensate for it.

Mullaitivu District
Thunukkai DS Division

The male respondent owes a shopkeeper money for sup-
plies he bought from him. The shopkeeper took the case
to the Community Mediation Board. The respondent was
in the process of building a house, and did not have the
money on time to pay the shopkeeper at that point. He
will receive the rest of his housing grant and pay back the
shopkeeper.

Mullaitivu District
Thunukkai DS Division

The female respondent is a casual labourer in a rice mill,
her husband abandoned her. She took out a loan for the
running of her shop. When the shop ran at a loss, she was
not able to pay back the loan and the bank lodged a com-
plaint with the Community Mediation Board.

Land

Jaffna District
Jaffna DS Division

The male respondent’s brother’s land has been claimed by
another person, the opponent came for the first meeting,
and was asked to bring the deed for the next meeting.

He did not attend any of the other Community Mediation
Board meetings thereafter.

Mannar District
Mannar Town DS Division

The male respondent had a problem with his father’s land.
The land was divided and sold without the knowledge of
the respondent’s father. False deeds were used in the sale
and the respondent took the case up with the Community
Mediation Board.

Mannar District
Mannar Town DS Division

The primary deed for a section of the male respondent’s
land was destroyed during the war. There is now a dispute
over ownership of a part of the land. His father was sup-
posed to receive a share of the land. The case was taken
to the Community Mediation Board.

Mannar District
Mannar Town DS Division

The female respondent has given a section of her land to
her niece. Her niece has encroached beyond her section of
the land and is also claiming that the respondent’s toilet is
hers. The respondent has received threats from her niece’s
husband and now does not cultivate on her land out of
fear. She took the case to the Community Mediation Board.

Mullaitivu Division
Maritimepattu DS Division

The male respondent sold a section of his land. A relative
is claiming the remaining land belongs to them and the
respondent does not have the deed to prove ownership.
The person he sold the land to is asking for their money
back with interest. The opponent who is asking for the
money and the interest, took the case to the Community
Mediation Board.
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Mullaitivu Division
Maritimepattu DS Division

The female respondent morgaged her land, but was unable
to redeem the land because of her displacement. The
respondent sold another piece of land to redeem the land
she morgaged, but the opponent refused to give the land
back. The opponent also damaged the hut the respondent
is currently living in. The case was taken to courts and to
the Community Mediation Board by the opponent.

Mullaitivu Division
Maritimepattu DS Division

The female respondent’s brother sold her land without her
knowledge. The disputant took the case to the police and
the police referred the case to the provincial council. The
respondent took the case to the Community Mediation
Board.

Mullaitivu District
Thunukkai DS Division

The female respondent bought a piece of land before
displacement. After re-settlement the seller claims that
the land was never sold, and that she had only mortgaged
it because of her child’s medical expenses. The opponent
took the case to the Community Mediation Board.

Mullaitivu District
Thunukkai DS Division

The female respondent is involved in cattle and poultry
rearing, as well as paddy cultivation. Her neighbour is lay-
ing claim to the respondent’s land. The land was distribut-
ed by PLOT and she does not have the permit or the deed
for the land. The opponent took the case to the AGA, who
referred the case to the courts. The courts requested that
the case be taken to the Community Mediation Board.

Mullaitivu District
Thunukkai DS Division

The female respondent’s neighbour is laying claim to a
section of land which belongs to the respondent’s daugh-
ter. The respondent had to go to the Community Mediation
Board because her daughter is abroad. The police refused
to look at any of the documents and the opponent took the
case to courts and to the Community Mediation Board.

Seettu

Jaffna District
Jaffna DS Division

The female respondent borrowed money to lend to anoth-
er member in the seettu group. The opponent has paid
back neither the seettu money nor the capital and interest
for what was borrowed. The respondent believes that the
opponent has the means to pay back the money she owes.

Mannar District
Mannar Town DS Division

The female respondent recommended another lady for this
seettu, who collected the seettu money without paying.
The lady in charge of collecting the seettu money com-
plained to the Community Mediation Board, and since the
respondent recommended the lady, she has to pay for the
seettu money owed.

Mannar District
Mannar Town DS Division

The female respondent and her husband were cheated
when paying seettu money. They were using the money to
rebuild their house. The opponent is financially stable, but
is refusing to pay the money. The court sent the case to
the Community Mediation Board. She filed a false assault
case against the respondent by bribing the police.
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Mannar District
Mannar Town DS Division

The female respondent owed money and had to pay a
lease on a vehicle. She collected seettu money but was
unable to pay for the seettu. Her opponent took the case
to courts and to the Community Mediation Board.

Mannar District
Mannar Town DS Division

The female respondent has collected seettu money with-
out a license and not paid for it, the court sent the case
to the Community Mediation Boards. The respondent also
has debtors who are yet to pay their seettu money to her,
and she wants to receive that money, if she is to pay back
what she owes. She faced verbal abuse at the Community
Mediation Board and an instance where she was slapped
by another woman was disregarded by the Community
Mediation Board.

Boundary

Jaffna District
Jaffna DS Division

The neighbour is claiming part of the male respondent’s
land, and is not allowing surveyors to measure the land.
The neighbour attempted to build a wall on the respon-
dent’s land.

Mannar District
Mannar Town DS Division

The male disputant and his family have been living on this
land for generations. The deed for the land was lost after
displacement and they did not receive another when they
re-applied. The opponent built a toilet which encroached
onto the respondent’s land. The opponent is now building
a wall which also encroaches onto the respondent’s land.
There is a health problem because of the toilet and the
respondent’s granddaughter contracted an infection and
died. The GS recommended that the case be taken to the
Community Mediation Board.

Mannar District
Mannar Town DS Division

There is a problem with the deeds. The opponent has
produced an original deed for the respondent’s land. The
respondent’s deed is damaged and not valid. The opponent
filed the case with the high courts, which he then with-
drew.

Family Dispute

Jaffna Division
Kayts DS Division

The female respondent’s brother in law and husband had
an issue with a cash transaction. The respondent’s sister
hit her. The case was resolved in the Community Mediation
Board. They also mention a dispute where their relatives
were drunk and attacked an old man on the road. The
brother in law, the brother and the husband of the respon-
dent was involved in this.

Mullaitivu Division
Maritimepattu DS Division

The husband and wife had a dispute. The husband claims
that the wife is ill and cannot support herself or their chil-
dren without his support. The wife wants a divorce after
he assaulted her while drunk. She filed a police report and
is confident that she can live and raise the children alone.
They had other problems in addition to these. The police
took the case to the Community Mediation Board.
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Jaffna District
Nallur DS Division

The female respondent had problems with her husband,
who was not giving her even a modicum of freedom, had
a drinking problem and an extra martial affair. She wanted
to take him for counselling, and WIN recommended the
Community Mediation Board.

Jaffna District
Nallur DS Division

The female respondent had problems with her husband—
he was drinking and assaulting her—after they adopted

a baby, to the disapproval of his parents. He has filed for

divorce in courts and married another woman. She filed a
case through WIN. The case was also taken to the Com-

munity Mediation Board, by the husband.

Jaffna District
Nallur DS Division

The female respondent took the case to the Community
Mediation Board after her husband’s family demanded a
dowry. They did not allow the registering of the marriage
until part of the dowry was paid. Her husband agreed with
them and he left her repeatedly. The respondent first took
the case to the police, and the police referred them to the
Community Mediation Board.

Mullaitivu District
Thunukkai DS Division

The male respondent took the case to the Community Me-
diation Board. There was conflict between him and his wife
because of her mother and brother and now she wants a
divorce. They filed a report with the police claiming that he
stole money from them, and the police assaulted him.

Multiple

Mannar District
Mannar Town DS Division

The female respondent owns three boats used for fishing,
with hired labourers working on it. One of the labourers
has borrowed money from the respondent, and is also cre-
ating problems for her son. In another dispute a boy has
practised witchcraft on her boat. She has taken the second
case to the Community Mediation Board and is planning to
take the first case as well.

Mullaitivu District
Thunukkai DS Division

The male disputant asked his neighbour to cut palmyrah
tree which was on the neighbour’s land because the pal-
myrah nuts were falling onto his land. He took the case to
the Community Mediation Board. He has also complained
about people who have bought things from his shop
without paying. Another case he took to the Community
Mediation Boards was because of a loan he had given,
and the debtor had not paid back neither the capital nor
the interest. He has also taken cases related to land, cash
transactions and child abuse. He also goes for Community
Mediation Board meetings on behalf of others to provide
support.
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While Community Mediation Boards have a long
history in Sri Lanka, dating back to 1990, the
establishment of these boards in the Northern
Province was relatively recent, with the first
Community Mediation Board being set up in
Jaffna in 2006. At present there are 329
Community Mediation Boards in operation in the
country, covering all the divisional secretariats.
The overall aim of the study is to understand
how those who access Community Mediation
Boards perceive and experience Community
Mediation Boards in the Northern Province. The
study specifically looked at disputants'
expectations of Community Mediation Boards,
factors that explain disputants' satisfaction or
dissatisfaction of the mediation processes and
outcomes and who accessed Community
Mediation Boards in the Northern Province.
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